§930.128

extend the time for filing a notice of
appeal in connection with an energy
project for good cause shown to allow
appellant additional time to prepare
the consolidated record for filing.

(3) The appellant and the State agen-
cy shall submit briefs as required by
paragraphs (a), (b) and (c) of this sec-
tion.

(4) Supplemental information may be
accepted and included in the decision
record by the Secretary only as al-
lowed by §930.130(a)(2).

[71 FR 830, Jan. 5, 2006, as amended at 71 FR
75865, Dec. 19, 2006]

§930.128 Public notice, comment pe-
riod, and public hearing.

(a) The Secretary shall provide pub-
lic notice of the appeal within 30 days
after the receipt of the Notice of Ap-
peal by publishing a Notice in the FED-
ERAL REGISTER and in a publication of
general circulation in the immediate
area of the coastal zone likely to be af-
fected by the proposed activity.

(b) Except in the case of appeals in-
volving energy projects, the Secretary
shall provide a 30-day period for the
public and interested Federal agencies
to comment on the appeal. Notice of
the public and Federal agency com-
ment period shall be provided in the
Notice required in paragraph (a) of this
section.

(©)(1) The Secretary shall accord
greater weight to those Federal agen-
cies whose comments are within the
subject areas of their technical exper-
tise.

(2) The Secretary may, on the Sec-
retary’s own initiative or upon written
request, for good cause shown, reopen
the period for Federal agency com-
ments before the closure of the deci-
sion record.

(d) Except in the case of appeals in-
volving energy projects, the Secretary
may hold a public hearing in response
to a request or on the Secretary’s own
initiative. A request for a public hear-
ing must be filed with the Secretary
within 30 days of the publication of the
Notice in the FEDERAL REGISTER re-
quired in paragraph (a) of this section.
If a hearing is held by the Secretary, it
shall be noticed in the FEDERAL REG-
ISTER and guided by the procedures de-
scribed within §930.113. If a hearing is
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held by the Secretary, the FEDERAL
REGISTER notice for the hearing shall
reopen the public and Federal agency
comment period and shall close such
comment period 10 days after the hear-
ing.

[71 FR 831, Jan. 5, 2006]

§930.129 Dismissal, remand, stay, and
procedural override.

(a) The Secretary may dismiss an ap-
peal for good cause. A dismissal is the
final agency action. Good cause shall
include, but is not limited to:

(1) Failure of the appellant to submit
a notice of appeal within the required
30-day period.

(2) Failure of the appellant to submit
a brief or supporting materials within
the required period;

(3) Failure of the appellant to pay a
required fee;

(4) Denial by the Federal agency of
the federal license, permit or assist-
ance application; or

(5) Failure of the appellant to base
the appeal on grounds that the pro-
posed activity is either consistent with
the objectives or purposes of the Act,
or necessary in the interest of national
security.

(b) If the State agency’s consistency
objection is not in compliance with
section 307 of the Act and the regula-
tions contained in subparts D, E, F, or
| of this part, the Secretary shall over-
ride the State’s objection. The Sec-
retary may make this determination as
a threshold matter.

(c) The Secretary may stay the proc-
essing of an appeal in accordance with
§930.130.

(d) The Secretary may remand an ap-
peal to the State agency for reconsider-
ation of the project’s consistency with
the enforceable policies of the State’s
management program if significant
new information relevant to the State
agency’s objection, not previously pro-
vided to the State agency during its
consistency review, is submitted to the
Secretary. The Secretary shall deter-
mine a time period for the remand to
the State agency. The time period for
remand must be completed within the
period described in §930.130 for the de-
velopment of the Secretary’s decision
record. If the State agency responds
that it still objects to the activity,
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then the Secretary shall continue to
process the appeal. If the State agency
concurs that the activity is consistent
with the enforceable policies of the
State’s management program, then the
Secretary shall declare the appeal
moot and notify the Federal agency
that the activity may be federally ap-
proved.

[65 FR 77154, Dec. 8, 2000, as amended at 71
FR 831, Jan. 5, 2006]

§930.130 Closure of the decision
record and issuance of decision.

(a)(1) With the exception of para-
graph (a)(2) of this section, the Sec-
retary shall close the decision record
not later than 160 days after the date
that the Secretary’s Notice of Appeal
is published in the FEDERAL REGISTER
under §930.128(a). After closing the de-
cision record, the Secretary shall im-
mediately publish a notice in the FED-
ERAL REGISTER stating that the deci-
sion record has been closed. The notice
shall also state that the Secretary
shall not consider additional informa-
tion, briefs or comments.

(2) The Secretary may stay the clos-
ing of the decision record during the
160-day period described in paragraph
(a)(1) of this section:

(i) For a specific period mutually
agreed to in writing by the appellant
and the State agency; or

(ii) As the Secretary determines nec-
essary to receive, on an expedited
basis:

(A) Any supplemental information
specifically requested by the Secretary
to complete a consistency review under
the Act; or

(B) Any clarifying information sub-
mitted by a party to the proceeding re-
lated to information in the consoli-
dated record compiled by the lead Fed-
eral permitting agency.

(3) The Secretary may only stay the
160-day period described in paragraph
(a)(1) of this section for a period not to
exceed 60 days.

(b) Not later than 60 days after the
date of publication of a FEDERAL REG-
ISTER notice stating when the decision
record for an appeal has been closed,
the Secretary shall issue a decision or
publish a notice in the FEDERAL REG-
ISTER explaining why a decision cannot
be issued at that time. The Secretary

§930.131

shall issue a decision not later than 15
days after the date of publication of a
FEDERAL REGISTER notice explaining
why a decision cannot be issued within
the 60-day period.

(c) The decision of the Secretary
shall constitute final agency action for
the purposes of the Administrative
Procedure Act.

(d) In reviewing an appeal, the Sec-
retary shall find that a proposed fed-
eral license or permit activity, or a
federal assistance activity, is con-
sistent with the objectives or purposes
of the Act, or is necessary in the inter-
est of national security, when the in-
formation in the decision record sup-
ports this conclusion.

(e)(1) If the Secretary finds that the
proposed activity is consistent with
the objectives or purposes of the Act,
or is necessary in the interest of na-
tional security, the Federal agency
may approve the activity.

(2) If the Secretary does not make ei-
ther of these findings, the Federal
agency shall not approve the activity.

[65 FR 77154, Dec. 8, 2000, as amended at 71
FR 831, Jan. 5, 2006]

§930.131 Review initiated by the Sec-
retary.

(a) The Secretary may, on her own
initiative, choose to consider whether a
federal license or permit activity, or a
federal assistance activity, is con-
sistent with the objectives or purposes
of the Act, or is necessary in the inter-
est of national security. Secretarial re-
view shall only be initiated after the
completion of State agency review pur-
suant to the relevant subpart. The Sec-
retary’s decision to review the activity
may result from an independent con-
cern regarding the activity or a request
from interested parties. If the Sec-
retary decides to initiate review, noti-
fication shall be sent to the applicant,
person or applicant agency, and to the
relevant Federal and State agencies.
The notice shall include a statement
describing the reasons for the review.

(b) With the exception of application
and processing fees, all other provi-
sions under this subpart governing the
processing and administering of ap-
peals will apply to Secretarial reviews
initiated under this section.
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